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Bao ho s& hiru tri tué doi voi
co sO dir liéu bang quyén Sui Generis

Nguyén Nhw Ha (TS.)
Truéng khoa, Khoa Ludt Kinh té,
Hoc vién Chinh sdch va Phdt trién

Tom tat. Dit liéu 1a d4t dai méi dé canh tac trong nén kinh té s8, 1a nguyén
liéu ctia cac cong nghé ky thut so6: Tri tué nhén tao (Al), Internet
két noi van vat (IoT) va Di liéu 16n (Big Data). Co sé& dir liéu co
mirc d6 anh hwdng sdu rong 1én moi linh vec, moi nganh nghé va
twong tw nhw chwong trinh may tinh, né cé nhirng tinh chit riéng
do dac thu noi dung cau tao nén né. Do d6, bdo ho s& hitu tri tué
doi voi co s¢ dir liéu 1a vAn dé phirc tap, doi héi cdn dwoc nhin
nhén, danh gia & nhiéu khia canh dé c6 thé dwa ra bién phap bao
ho phap ly tdi wu va phu hop nhit. Bai viét nghién cru cac quy dinh
phép luit hién hanh va kinh nghiém qudc té, trén co s& dé dwa ra
khuyén nghi d6i v&i chinh sach, phap luat bao hd phap ly doi véi
co s dir liéu & Viét Nam.

Tir khoa: Bdo ho co sé div liéu, Quyén co sé dir liéu, Quyén Sui Generis.

Abstract.Databasesarethenewresourcetoexploitinthedigitaleconomy;,
as well as considered the raw material of digital technologies such
as Artificial Intelligence (AI), Internet of Things (IoT), and Big
Data. Databases have a far-reaching influence on every field; each
career possesses its own features due to the specific content that
makes up it, which is similar to a computer program. Therefore,
being aware of and evaluating the intellectual property protection
for databases known as a complex issue is necessary and can be
offered optimal and appropriate legal protection measures. The
following study examines the legal framework and international
experiences that adjust the intellectual property protection for
databases, which proposes some recommendations for policies in
Vietnam.

Keywords: Database protection, Database Right, Sui Generis Right.
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1. Dan nhap

Sw phéat trién manh mé cda khoa hoc
céng nghé va qua trinh chuyén déi s6 manh
mé trén toan ciu do nhirng tic déng cia
dai dich COVID-19 dat ra ca co hoi va thach
thirc doi véi Viét Nam. Chuyén doi sé 1a tong
thé cong nghé s6 hoa dir liéu va rng dung
d@ liéu dya trén nén tang ky thuat sé, doé
la qua trinh hoan chinh 4p dung s6 hdéa va
trng dung so héa lam thay do6i phwong thic
kién tao, quan ly, diéu hanh, si dung dir
liéu truyén thong sang phwong thirc kién

tao, quan ly, diéu hanh, st dung dir liéu dwa
trén nhirng nén tang ky thuat s6 méi nhu:
Di liéu 1on, Internet van vat, tri tué nhan
tao, dién toan dam mdy... d6i véi moi mat
trong doi song xa héi véi muc tiéu tao nén
mot bwéc chuyén lén vé hiéu qua va tong
gia tri san xuit cho xa hoi theo hwdng tich
cuc. Tuy nhién, kha nang ti€p cin dé dang
cung nhirng loi ich to 16n tiém tang do di
liéu mang lai déng thoi cling tiém 4n nhiéu
nguy co nghiém trong...

So d6 cong nghé chuyén déi s6

Céac chuong trinh k¥ thuat Sé hoa dit lidu (di

sO: lidu dang s6 - thé gidi ; P

- Dit liéu 16m, dién toan ao vat ly E;nt f?him

dam may. y thua
Dit lidu - In ternetnet van vat. _ \Al’ | 59 de_‘fl ra

A - Tri tué nhan tao, trang %‘ Ung dung s6 hoa ‘ co gia tr1

the giéi I:> A1 P |:> cho xa

thiét b1 k¥ thuat so ) [ -
thure héi

Con nguoi:
$ phuong thirc quan 1y,
Trang thiét bi k¥ thuat s6 ~ - |diéuhanh...
hién dai

Chuing ta déu biét rang diéu lam nén gia
tri thuc sw ctia co s div liéu (CSDL) 1a noi
dung bén trong cac CSDL, ttrc la cac dir liéu
duoc dwa vao luu trir bén trong n6. Khong
chi riéng “co s& dit liéu cd nhan” méi quan
trong, CSDL vé linh vuc khoa hoc - ki thuit
c6 thé sé chira nhirng dir liéu vé kién thic
hay thong tin khoa hoc - kj thuat htru ich va
tan tién dé ap dung cai thién doi sdng, kinh
té€; CSDL vé nhu ciu clda khach hang déi vai
thwc phdm sé chira nhirng thong ké sé liéu
vé strc mua cua khach hang, phan hoi caa
khach hang vé san phdm lam nén tang cho
nhitng quyét sach, ké hoach, phwong huéng
phat trién cia doanh nghiép kinh doanh
thwe phdm, v...v... Nhitng CSDL nay, ngoai
gid tri xa hoéi con c6 gia tri kinh té to 1n
b&i khi dwoc tao nén déu cé sw dau tw tri

tué khi xtr ly, thu thap, sip xép nén duwong
nhién phai dwoc bdo hd. Van dé dat ra la
khi mot ngwoi thu thap, sap xép thong tin,
dit liéu tao nén mot co s& dir liéu, CSDL do
dugc bdo hd vé mat hinh thirc bang quyén
tac gia, vay tri tué, sw dau tw ma nguoi do
dung dé tao ra CSDL d6 dwoc bao ho dudi
quyén gi khong? Cac quoc gia trén thé giGi
c6 thé thong qua cac trang mang xa hoi nhw
Facebook, Instagram, Twitter,... dé thu thap
cac “dir liéu”, CSDL cua cac quoc gia khac
néi chung va Viét Nam néi riéng dé st dung,
doéng thoi ho cling c6 hé thong bao hd phap
ly riéng biét déi véi CSDL vi ho hiéu ré dwoc
gia tri thwc sy cua CSDL...

Hién nay, trén thé gi¢i c6 03 van ban
chinh c6 cac quy dinh lién quan dén bao hé
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co s& div liéu voi tu cach la “swu tap dir liéu”
- d6i twong bao ho bdi quyén sé hiru tri tué
(QSHTT), ma cu thé l1a quyén tac gia, gom:
Cong wéc Berne vé bao ho cac tac phdm vian
hoc va nghé thuit, Hiép dinh vé cac khia
canh lién quan dén thwong mai cia QSHTT
(TRIPS) va Hiép wérc ciia WIPO vé quyén tac
gia (WCT). Dwua trén nhirng van ban phap ly
do, phap luat Viét Nam cling bao hé CSDL
duédi dang “swu tap dit liéu” 1a mdt loai hinh
tac pham dwoc bdo hd quyén tac gia theo
quy dinh tai Piéu 14(1) va Diéu 22(2) cta
Luat SHTT nam 2005. Phwong thirc bao ho
nay chd trong bao hd vé mat sang tao hinh
thirc cia CSDL ma khéng quan tam téi gia
tri thwe sw cia CSDL. Trong thoi ky chuyén
dé6i s6, néu khéng nhanh chéng c6 co ché
bao ho phu hop d6i véi tai nguyén thong tin
thi nguén tai nguyén nay ctia Viét Nam sé bi
qudc té khai thac hét, déong thoi khong thé
bao vé dwoc quyén loi cia tac gia cac CSDL,
anh hwdng siu rong téi sw phat trién kinh
té - van hoéa - xa hoi cua dat nwoc.

2. Bao hd quyén s& hiru tri tué doi
voi co so dir liéu

Van dé bao hd CSDL da dwoc thé gidi
quan tdm ttr nhitng ndm cuoi thé ki XX khi
coi CSDL la mot déi twong dwoc bao ho bai
quyén tac gia. Internet du da ra doi vao nam
1960 nhwng chi dwoc rng dung két néi may
chl cua cac treong dai hoc cho muc dich
nghién cru hoc thuit nén sw phat trién cta
dit liéu hay CSDL méi & nhirng buéc di dau
tién va phai t&i khoang gan 30 nam sau mai

phat trién manh mé khi World Wide Web ra
doi béi Sir Tim Berners-Lee . Nhw da néu
trén, bao ho “swu tap dir liéu” hién nay dwoc
ghi nhin bd&i ba van ban phap ly quoc té:
Céng wdc Berne (stra doi nam 1971), Hiép
dinh TRIPS nam 1994 va Hiép wéc WCT
nam 1996.

2.1 Cong wdrc Berne vé bao ho cac tac
pham vin hoc va nghé thuat

Viéc bao ho CSDL véi tw cach la “swu tap
dir liéu” 1an dAu tién dwoc dwa ra tai Khoan 5
biéu 2 ctia Cong wéc Berne vé bao ho cic tac
pham vin hoc, nghé thuat nhw sau: “Cac tuyén
tAp, cac tdc phAm van hoc hoic tac phAm nghé
thuat, vi du nhw bd bach khoa tir dién va cac
hop tuyén ma viéc tuyén chon hodc sap xép
nodi dung la thanh qua ctia hoat dong tri tué,
déu phai dwoc bao hd nhw né vén cd, mién
khong phwong hai quyén tac gia cua cac tac
pham tao nén cac tuyén tip nay”?

Cong wée Berne c6 quy dinh 03 nguyén
tic diéu chinh loi ich ctia cac qudc gia thanh
vién nhu sau:

- Nguyén tdc doi xir quéc gia 1a nguyén
tic dat ra cho cac qudc gia thanh vién thuc
hién bdo hé tac phdm c6 ngudn goc tir cac
quoc gia thanh vién khac twong ty nhu sw
bdo ho tdc phdm cta cong din qudc gia
minh. Sy bdo ho do6 phai khong kém thuan
loi hodc khéng thip hon sw bdo hd doi véi
cong dan thudc qudc gia minh. Nguyén tic
nay dat ra sw binh dang trong d6i xir v&i
cong dan va phap nhan ctia cadc qudc gia
thanh vién [,

U T4t Thanh, (2018), WWW la gi? Pinh nghia va nhiing diéu cdn biét, https://tatthanh.com.vn/www-la-gi.

htm (truy cap ngay 08/12/2021);

Hoai Nam, (2016), Internet va World Wide Web cé giéng nhau?, ICT News, https://ictnews.vn/internet/
internet-va-world-wide-web-co-giong-nhau-146222.ict, (truy cap ngay 08/12/2021);

212(5), Cong wée Berne vé bao hod cac tdc phdm van hoc, nghé thuit (ban sira d6i ndm 1971).

[ Cuc Ban quyén tac gia, (2008), Céng wéc Berne hai hoa lgi ich bdn quyén toan cdu, http:/ /www.cov.gov.
vn/cbq/index.php?option=com_content&view=article&id=867&catid=51&Itemid=107 (truy cap ngay

08/12/2021).
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- Nguyén tdac bdo hé dwong nhién 1a
s bdo ho khong 1é thudc vao bat ky tha tuc
hinh thirc nao nhw la tha tuc dang ky cip
gidy chirng nhin, viéc ndp lwu chiéu, hoac
cac thu tuc twong tw khac .

- Nguyén tdc déc ldap bdo hé néu yéu
cau cho cdc quéc gia thanh vién viéc bao
ho dé cong din va cac phap nhin dwoc
hwdng va thuce thi cc quyén dwoc cip theo
Cong wdc la doc lap voi nhitng gi duoc
hwdng tai nwdc xuat xi cua tdc phdm B,

Ba nguyén tic nay phai dugc thuc hién
tai tit c cac qudc gia thanh vién, nham
dam bao lgi ich chinh dang cho céng dan
va phap nhin cé tic phAm dwoc bdo ho.
D6 ciing 1a sy binh dang vé quyén, nghia
vu va loi ich cua cac nwéc thanh vién Cong
wéc. Thoi han bao ho theo Cong wéc nay sé
la suot cudc doi cua tac gid va nam muoi
nam sau khi tac gia chét. Trong trwong hop
“swu tip dir liéu” trén do nhiéu ngwdi cung
sang tac, thoi han bdo hd theo Cong woc
nay sé la sudt cudc doi cua tac gia va nam
muoi ndam sau khi tac gid chét. Hién nay c6
177/193 quéc gia trén thé gi¢i (bao gom
Viét Nam) da lwa chon mo hinh luat SHTT
theo nhirng tiéu chuin tdi thiéu dwoc quy
dinh trong Céng wdc Berne™ tirc thé giGi
hién c6 177 quéc gia cong nhin bao ho
CSDL - “swu tip dit liéu” bang quyén tac gia
(Copyright).

2.2 Hiép dinh TRIPS 1994 vé cac Khia
canh lién quan dén thwong mai caa
Quyén s& hiru tri tué

2131 Cuc Ban quyeén tac gia, (2008), Ibid.

Vi sw tién bd cta khoa hoc va cong
nghé, Hiép dinh TRIPS ndm 1994 d3 ké thira
Céng wéc Berne, b sung thém Biéu 10 (quy
dinh vé chwong trinh mdy tinh) cu thé nhw
sau: “Cac suwu tap dit liéu hoac tw liéu khac,
du du¢i dang doc duwgc bang may hay dwdi
dang khac, ma viéc tuyén chon hoic sip
xép nodi dung la thanh qua cta hoat dong
tri tué déu phai dwoc bdo hé nhu né von
cd. Viéc bao ho ndi trén, véi pham vi khong
bao ham chinh cac dir liéu hoac tw liéu do,
khong dwoc lam dnh hwdng téi ban quyén
dang ton tai d6i vdi chinh dit liéu hodc tw
liéu do”1,

- Nguyén tdc déi xir quéc gia: Cac nwédc
thanh vién & vong dam phan Uruguay da
nhat tri thiét 14p tai Diéu 3 Hiép dinh TRIPS.
Theo d6, khong con ton tai sw bdo ho ma
mot nwéc thanh vién danh cho céng dan
cda cac nwéc thanh vién khac khong giong
v&i s bao ho danh cho cong dan ciia minh
(nhw quy dinh trong Cong wéc Paris); Hiép
dinh TRIPS doi héi méi nwéc thanh vién
WTO danh sy bao ho cho cong dan cac nwéc
thanh vién khac “khong kém thién chi hon”
sw bao ho danh cho cong dan cia minh. No6i
cach khac, bat ké mirc dd bao hé mot nwéc
thanh vién danh cho cong dan ctia minh,
nwéc nay budc phai 4p dung tiéu chuin bao
ho t6i thiéu do Hiép dinh TRIPS thiét14ap cho
cong dan cua cac nwéc thanh vién khact,

- Nguyén tdac doi xir téi hué quéc:
Nguyén tac do6i x t6i hué qudc dwoc quy
dinh tai Diéu 4 Hiép dinh TRIPS. Nguyén tic
nay khong dwoc dé cip trong nhirng cong
wéc vé s¢ hiru tri tué dwoc thiét 1ap trudc

4 pigu 7(1), 7(2), Bitu 7*, Cong wéc Berne vé bao ho cac tdc phdm vin hoc, nghé thuit (ban stra d6i nim

1971);

BIWIPO, (4/2019), https://www.wipo.int/export/sites/www /treaties/en/documents/pdf/berne.pdf

(truy cap ngay 06/12/2021).

(110 (2), Hiép dinh TRIPS vé cac khia canh lién quan dén thwong mai cia quyén sé hitu tri tué ndm 1994;

U Principles of the trading system, https://www.wto.org/english/theWTO_e/whatis_e/tif e/fact2_e.

htm#national
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Hiép dinh TRIPS nhwng dwoc quy dinh
trong cac thoa thuan khac cia WTO nhw
GATT (Piéu I) va GATS (Piéu 2). Nguyén
tac ndy cAm mot nwéde thanh vién phan biét
doi xtr gitta cong dan cda hai nwéc thanh
vién khac. P6i véi bdo hd quyén s& hiru
tri tué, Digu 4 Hiép dinh TRIPS doi hoi cc
nwéce thanh vién caa WTO danh sw bao ho

” «

“lap tirc va vo diéu kién” “wu tién, chiéu cd,
dic quyén hodc mién trir” cho “cong dan
cia bat ky nwéc nao khac” (bao gom ca
cong dan ctia nwérc khong phai la thanh vién
ciia WTO) nhw sy bdo ho danh cho cong dan
ciia minh 2.

- Nguyén tdc minh bach: Trong Hiép
dinh TRIPS, nguyén tic ndy duoc quy dinh
tai Diéu 63 yéu cau cac nwdc thanh vién ctia
WTO cdng b cac nguyén tic lién quan dén
quyén s¢& hiru tri tué. Muc dich ctia nguyén
tdc minh bach 13 “gitp cho chinh phu va cac
chu thé khac dwoc thong bio vé kha nang
thay d6i cia phap luit s& hiru tri tué caa
nuwdc thanh vién nham gép phan dam bao
mobi trwong phap ly 6n dinh va cé thé duw
bao duwoc.” B

2.3. Hiép wérc cia WIPO 1996 vé quyén
tac gia

Hiép wéc vé quyén tac gid cua WIPO
(WCT) dwoc thong qua tai Geneva nam
1996 gobm 25 diéu, quy dinh nhirng noi
dung chinh vé quyén tac gia, pham vi bao
ho quyén tac gid; cdc quyén cua chu s& hiru
quyén tac gid nhw quyén cho thué, quyén
phan phdi, quyén truyén dat t&éi cong
ching, quy dinh vé thuc thi quyén.

Hiép wéc cia WIPO vé quyén tac gia
(1996) véi cac tuyén bo da dwoc thong qua

12181 Principles of the trading system, Ibid.
“ piéu 5, Hiép wdc ciia WIPO vé quyén tac gia (1996)

cua hoi nghi ngoai giao thong qua hiép wéc
va cac quy dinh cua Cong wéc Berne (1971)
dwoc dan chiéu trong hiép wéc da quy dinh
bdo ho “swu tip dir liéu” tai Diéu 5 nhw
sau: “Cac dir liéu hodc tw liéu khac dwoc
swu tip dwdi bat ky hinh thirc nao, ma tao
nén nhirng sang tao tri tué, thi dwoc bao
ho. Sw bao ho nay khong danh cho chinh
ban than dit liéu hoac tw liéu dé va khong
lam phwong hai dén bat ky quyén tac gia
nao dang ton tai déi véi dir liéu hodc tw
liéu trong swu tap do” . Piéu khoan nay
phu hop véi nhirng diéu khoan twong rng
vé bao hd “swu tap dir liéu” cta Cong wéc
Berne va Hiép dinh TRIPS.
3. Bao ho bang Quyén Sui Generis

Cac quy dinh cua Cong wéc Berne, Hiép
dinh TRIPS, Hiép wéc WIPO déu khong cé
diéu khoan cu thé vé viéc bao hd déi véi
CSDL khong c6 tinh nguyén goc, sw sang
tao ctia “swu tap dir liéu” dwoc ghi nhan chi
bang sw “tuyén chon” va “sip xép”. Diéu nay
tao nén mot 16 h6ng nghiém trong, béi cling
vGoi mot lwong théng tin, dir liéu sé ¢ vo so
cach sap x€p theo cac tiéu chi khac nhau tuy
thudc vao tac gia va cé thé tao ra vo s6 “suu
tap dir liéu” ma khong tén nhiéu cdng strc.
Viéc dau tu thoi gian, cong sire, tién bac, ky
thuat dé thu thap, tuyén chon cac dir liéu,
thong tin nham tao nén mot CSDL méi thuc
sw c6 gia tri cAn bdo hé. Bt ky ai cling c6 thé
14y “swu tip dit liéu” ciia mot tac gid khac va
thay doi, sdp x€p lai cac dir liéu, thong tin do
va tao ra nhiéu “swu tip dir liéu” khac phuc
vu cho muc dich kinh doanh va van khong
bi coi la vi pham phap luat. Trong thoi ky
chuyén doi so, viéc thu thip, st dung trai

51 “Sui Generis” 1a tlr Latinh, khi dich sang tiéng Anh c6 thé hiéu 13 “ctia riéng nd” (of its own kind) hodac “ddc

dao” (unique)
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phép cac “swu tap dir liéu” theo cach néi
trén tré nén vo cung pho bién va doi héi can
c6 co ché bdo hd phu hop doi véi CSDL.

3.1. Muc dich ctia Quyén Sui Generis

CSDL hién nay dwoc xép vao nhom cac
tac phadm viét (literature work) va dwoc
bdo hd quyén tac gid, CSDL phai dam bao
dwoc tinh nguyén goc (originality) - nhw
cac tidc phdm noéi chung. Dwa theo nhirng
quy dinh néu trén, CSDL dwoc bao hd khi la
mot “thanh qua ctia hoat dong tri tué” hay
“nhitng sang tao tri tué”, do vy, sw “tuyén
chon va s3p xé&p ndi dung” khong thé 1a mot
qué trinh lwa chon don gidn va chi yéu cau
dén thao tac ky thuat mot cach thuan tay .
Theo yéu cau bao ho quyén tac gia danh cho
tac phdm dwa trén tinh nguyén géc, mot co
s& dir liéu cé thé dwoc bao hd nhw sau:

- Trwong hop 1: Baoho caccosd dirliéu
gom tip hop cac thong tin do chinh tac gia
téng hop nén ma c6 (original database)[2]
(vi du céc tuyén tip van hoc hay, tuyén tap
tranh anh, tuyén tip truyén ngan, CSDL bao
c4o kiém toan mot doanh nghiép,...)

Tong thé cac tic phadm “swu tip dir liéu”
dwoc bao hd riéng biét véi tirng thanh phan
cta “swu tip dir liéu”, tirng thanh phan nay
(c6 thé 1a tranh anh, bai tho, bai van, truyén
ngan, thong tin ...) c6 thé dwoc bdo ho bai
quyén tac gia néu dap wng du cac diéu kién
dé tré thanh do6i twong dwoc bao vé theo
quy dinh.

- Trwong hop 2: Bao ho co s& div liéu
gom tap hop cla cac thong tin/ dir liéu cong
khai, thudc vé cong ching, dwgc goi la swu
tap dir liéu khong c6 tinh nguyén goc (non-
original database) B\ (vi du nién giam dién

thoai, danh sach khach hang, danh sach nha
dau tw, CSDL thong tin sdn pham ban chay;,
...). Tong thé ctia CSDL c6 thé dwoc bao hd
bé&i quyén tac gid voi tw cach la “swu tip
dit liéu”, tuy nhién, tirng thanh phan thudc
CSDL trén c6 dwoc bao ho theo quyén tac
gid hay khong va thwc thi bdo hé nhw thé
nao con 1a mot van dé gay tranh cii...

Thyc té€ cho thdy CSDL cia doanh
nghiép thwong la sw két hgp cda ca swu tip
di liéu c6 tinh nguyén goc va swu tap dir
liéu khong c6 tinh nguyén gbc. Pling trudc
nhu ciu thiét yéu cin bado hdé cac CSDL
khéng cé tinh nguyén gbéc va bao ho cong
strc tao ra CSDL, Lién minh Chau Au (EU)
da cé nhitng quy dinh tién lwong trudc
dwoc cac viAn dé trén nham théng nhit
chung phwong phap bao ho CSDL cho cac
nudc thudc EU tir nhirng nam 90 va cé sw
ddéi méi phu hop véi tinh hinh phat trién
cong nghé thong tin toan ciu bang viéc ban
hanh Chi thi 96/9/EC (11/3/1996) vé bao
ho phap ly d6i véi CSDL. Chi thi 96/9/EC
sé bao ho CSDL theo hai cAp do: Cap dau
tién chinh la quyén tac gia, theo d6, CSDL
dwoc bdo ho téng thé véi tw cach 1a “swu
tap dir liéu” vdi cac quy dinh va diéu khoan
dwa trén Cong wdc Berne. Nhitng CSDL
dwgc bao vé theo quyén tac gid la nhirng
CSDL dap wng dwoc tiéu chi sy swu tdm
sdp xép ndi dung tao nén sw sang tao tri
tué cla tac gia. O cip do th hai, chi thi
trén cung cip moét quyén dac biét la “Sui
Generis” hay “Database right” (quyén co
s& dit liéu) - mot hinh thirc bao vé dwoc
phat trién dé danh riéng bao vé CSDL. “Sui
Generis” dwoc dit ra nham bao hd sw dau

12 Ls, Nguyén Thi Thu Ha, (2017), Di¥ liéu dwoc bdo ho nhw thé nao?, Khoa hoc va phat
trién (04/05/2017), http://khoahocphattrien.vn/chinh-sach/du-lieu-duoc-bao-ho-nhu-the
nao/20170222044033733p1c785.htm (truy cip ngay 08/12/2021).

(1 Ls. Nguyén Thi Thu Ha, (2017), Ibid.
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tw danh cho CSDL (vé nhan luc, ki thuat, nd
lwc va nang lwong).

3.2. Noi dung cuia Quyén Sui Generis

Sui Generis 1a mot trong nhitng quyén
lién quan (1a cac quyén cu thé bao vé nd luc
cta cac tac nhan khac nhau ctia nganh cong
nghiép sang tao - phu tro cia sang tao)
danh cho nhirng chu thé ngoai cac tac gia,
nhw nguoi biéu dién (nhac si, dién vién) va
nha san xuat (ban ghi cac cong ty, to chirc
phat séng, san xuit phim). Nhitng quyén
lién quan nay it hai hoa v&i quyén tac gia
ban quyén. Trong mét sé6 khu vuc phap ly,
cac quyén nay cé thé co6 tac dong dang ké
dén cac hoat dong nghién ctru, vi du nhw
bdo vé cac phién ban khoa hoc va phé
binh cuia cac tdc phdm thudéc pham vi cong
cong hodc cac birc anh khéng cé6 ngudn
goc (nhirng birc anh dwgc chup béi cac vé
tinh). Sui Generis khong giong nhw hau hét
cac quyén lién quan khdc ma kha hai hoa
v&i phap luat trén toan EU P,

Theo cac nha lap phap cua EU, quyén
tac gia khong phai Iic nao cling hiéu qua
nén cin tim ra giai phap nham tim kiém
sw bdo vé théng qua quyén tac gia trong
tinh huéng CSDL chtra dit liéu khong dwoc
bado vé b&i quyén tac gid (vi du nhw nién
gidm dién thoai). Sw bao vé dac biét nay
la danh cho “viéc dau tw dang ké vao viéc

thu thap, xac minh va trinh bay néi dung”
ctia CSDL 12,

Cling theo Chi thi 96/9/EC, CSDL dwoc
dinh nghia la “mot tip hop cac tdc phim
doc lap, dir liéu hodc cac tai liéu khac dwoc
sap xép theo mot cach c6 hé thdng hoic c6
phwong phap va cé thé truy cip riéng lé
bang phwong tién dién tir hodc phwong tién
khac” Bl Pay la mot dinh nghia rong cé thé
bao goém ca danh sach gii thw truyén thong
va danh sach khach hang cling nhw danh
ba dién thoai, bach khoa toan thw va danh
muc thé, dir liéu suw kién thé thao truc tiép
(vi du ai ghi ban vao phut nao), cho du dwoc
gitr dwéi dang dién tir hodc & dang gidy. Tuy
nhién, c6 mot sy khac biét gitra co sd dir liéu
va cac dit liéu riéng 1é ciia no, dir liéu riéng
1é c6 thé hodc khong thé dwoc bado vé theo
cach riéng ctia ching. CSDL cé thé dwoc
bao vé bdi quyén tac gia néu viéc lwa chon
hodc sdp x€p ndi dung cua chiing dap ng
tiéu chudn nguyén ban. Sui Generis dwoc ap
dung doc lap v&i quyén tac gid. Pong thoi,
chi thi trén coéng nhan bao hd cho dir liéu
c6 nguyén goc va khong cé tinh nguyén géc
(other materials) 1.

Tiéu chi dé ap dung “Sui Generis” 1a “dau
tw dang ké vao viéc thu thap, xac minh hoac
trinh bay noi dung (substantial investment
in either the obtaining, verification or
presentation of the contents)®. Quyén Sui

[l Clarin website, Related rights and databases, https://www.clarin.eu/content/clic-related-rights-and-

databases, (truy cap ngay 08/12/2021);

21 (40) - Directive 96/9/EC of 11 March 1996 on the legal protection of databases;

81 (13) - Directive 96/9/EC of 11 March 1996 on the legal protection of databases
“Whereas this Directive protects collections, sometimes called ‘compilations’, of works, data or other
materials which are arranged, stored and accessed by means which include electronic, electromagnetic or

electro-optical processes or analogous processes”.

(1 (13) Directive 96/9/EC of 11 March 1996 on the legal protection of databases;
21 (7) - Directive 96/9/EC of 11 March 1996 on the legal protection of databases;

“Whereas the making of databases requires the investment of considerable human, technical and financial
resources while such databases can be copied or accessed at a fraction of the cost needed to design them
independently”
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Generis hay Database Right (Quyén co s
dit liéu) thudc vé nguwoi tao ra co s& dir liéu,
dwoc xac dinh la ngwoi (tw nhién hoac hop
phap) chiu rai ro dau tw. Nguwoi tao ra co sé¢
dit liéu dwoc dinh nghia 1a ngwoi “thu thap,
xac minh hodc trinh bay noi dung cua co sé&
dir liéu va chiu rui ro dau tw vao viéc thu
thap, xac minh hodc trinh bay” d6 va nguoi
dé 1a chi sé& hiru dau tién cda co s dir liéu
Bl Dinh nghia nay trai ngwoc véi dinh nghia
cda chid s& hiru vé quyén tac gia (la “nguoi
sip x€p ndi dung ctia CSDL ciu thanh sy
sang tao la cht s& hitu dau tién cda co sé&
dir liéu”). Néu co s& dir liéu dwoc tao baoi
moOt nhan vién trong qua trinh lam viéc
cia minh, ngwoi st dung lao dong sé dwoc
coi la nguwoi tao ra va do dé, néu mot co
s¢ dir liéu duoc tao ra trong qua trinh st
dung lao dong, quyén sé thudc vé nguoi st
dung lao dong chir khéng phdi ciua ngudi
lao dong.

Trong thuc té, diu tw c6 thé dwoc thuc
hién b&i mét s6 don vi (vi du céc td chirc

nghién ctru tham gia vao mot du an nghién
ctru). Trong trwong hop nhw vay, cdc nha
l1ap phép gia dinh rang quyén dé thudc vé
tit ca cac nha dau tw va loi ich phai dwoc
chia theo ty 1é v&i khoan dau tw cda ho,
trir khi hgp dong gitta cic nha dau tw quy
dinh khac. Nha san xuit co s& dir liéu cé
thé ngan chan viéc trich xuit (extraction)
hoac str dung lai toan bd co s¢& dir liéu (re-
utilization) hodc chi riéng phan quan trong
cta né ™. Viéc “trich xuit” va “tai st dung”
mot phin khong dang ké cia co sé dir liéu
c6 thé bi han ché. Tuy nhién, viéc trich xuit
13p di ldp lai va cé hé théng va / hoic st
dung lai cac phan khong dang ké cia co s&
dit liéu cling c6 thé bi cAm néu diéu d6 1am
anh hwdéng dén loi ich hgp phap cta nha
san xuit co s& dir liéu Y,

Khi danh gia xem mét phan cda co sé dir
liéu c6 dang ké hay khong, cin phai danh gia
ca hai khia canh dinh tinh (qualitatively) va
dinh lwong (quantitatively) ! (c6 thé 1a mot
phén la ddng ké néu no6 chiém nhiéu % toan

1317(1) - Directive 96/9/EC of 11 March 1996 on the legal protection of databases;

“Member States shall provide for a right for the maker of a database which shows that there has been
qualitatively and/or quantitatively a substantial investment in either the obtaining, verification or
presentation of the contents to prevent extraction and/or re-utilization of the whole or of a substantial part,
evaluated qualitatively and/or quantitatively, of the contents of that database.

17(2) - Directive 96/9/EC of 11 March 1996 on the legal protection of databases;

“...2. For the purposes of this Chapter:

(a) ‘extraction’ shall mean the permanent or temporary transfer of all or a substantial part of the contents of
a database to another medium by any means or in any form;

(b) ‘re-utilization’ shall mean any form of making available to the public all or a substantial part of the
contents of a database by the distribution of copies, by renting, by on-line or other forms of transmission.
The first sale of a copy of a database within the Community by the rightholder or with his consent shall
exhaust the right to control resale of that copy within the Community;

Public lending is not an act of extraction or re-utilization...”

[117(5) - Directive 96/9/EC of 11 March 1996 on the legal protection of databases;

“...5. The repeated and systematic extraction and/or re-utilization of insubstantial parts of the contents of
the database implying acts which conflict with a normal exploitation of that database or which unreasonably
prejudice the legitimate interests of the maker of the database shall not be permitted.”

[217(1) - Directive 96/9/EC of 11 March 1996 on the legal protection of databases;

“1. Member States shall provide for a right for the maker of a database which shows that there has
been qualitatively and/or quantitatively a substantial investment in either the obtaining, verification or
presentation of the contents to prevent extraction and/or re-utilization of the whole or of a substantial part,
evaluated qualitatively and/or quantitatively, of the contents of that database...”
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bo co s& dir liéu cling cé thé 1a nho, nhung
chira dit liéu quan trong vé mait chat lwong
(vi du: di liéu chi ton tai trong co sé& dir
liéu nay). Nguwoi dung hop phap cua co s&
dit liéu (nghia 1a nguoi dung cé quyén truy
cip hop phap vao co s& dir liéu) cé thé tw
do trich xuat va st dung lai cac phan khong
dang ké cta co s& dir liéu. Tuy nhién, khong
dwoc phép trich xuat 1ap di lap lai va c6 hé
théng va / hoac tai st dung cac phan khong
dang ké dé trich xuit va / hodc tai st dung
mot phan dang ké. Ngoai ra, cic nwéc thanh
vién c6 thé quy dinh rang ngwdi sir dung
hop phap ctia nhitng CSDL (dwoc phép cong
khai dwdi bat ki hinh thirc nao) c6 thé trich
dan hay sao chép phan noi dung c6t 16i ciia
CSDL ma khong can sy cho phép ctia ngwoi
tao ra né trong trwong hop Bl Trich xuat
cho muc dich riéng tw ctia ndéi dung co s¢&
di liéu phi dién t; Trich xuit cho muc dich
minh hoa cho giang day hodc nghién ctru
khoa hoc, d6 phai la nguén dwoc chi dinh va
trong pham vi duwoc chirng minh bang muc
dich phi thwong mai cin dat dwoc; Khai
thac va / hodc tai str dung cho cdc muc dich
an ninh cong cong hoac thua tuc hanh chinh
hodc tw phap.

Thoi han bao hd quyén “Sui Generis”
danh cho CSDL1a 15 ndm. Tuy nhién, bit ky
thay déi dang ké nao, dwoc danh gia dinh
tinh hodc dinh lwong déi véi ndi dung cta

co s& dir liéu, bao gom moi thay do6i dang
ké do tich lily cac b6 sung, x6a hoac thay doi
lién tiép, dian dén co sé dit liéu dwoc coi la
mot khodn dau tw méi dang ké, dwoc danh
gia dinh tinh hodc dinh lwong, CSDL dé sé
dworc coi la CSDL m&i va tiép tuc dwoc bao
ho 15 nam U, Nhw viy, vé mit ly thuyét,
CSDL c6 kha ning dwoc bdo hé mai mai néu
nha dau tu tiép tuc dau tw d6i méi cho nod
moi 15 nam mot lan...

4. Pé xuat, kién nghi

Ké tir khi dwoc quy dinh trong Chi thi
96/9 vé bao hd co s& dir liéu cia EU nam
1996, “Quyén Sui Generis” (giong nhw mot
quyén lién quan) phoi hop song song véi
quyén tac gid ludén la co ché hiru hiéu bao
ho phap ly doi véi CSDL; Du la tAm diém cta
nhiéu cudc tranh luin, trao doi hoc thuat®...
nhwng téi nay, sau 25 nam, chwa c6 mot co
ché phap ly bao hé CSDL nao, mot chinh sach
nao c6 kha nang thay thé dwoc “Quyén Sui
Generis” trén pham vi thé gi¢i néi chung va
EU noi riéng. Ké tir nam 1996 t&i nay, Hoa
Ky da nhiéu Ian c6 gdng tim ra phwong phap
bao ho CSDL phu hop véi nhiéu duw luit khac
nhau nhung van chwa thanh cong va dang
dan c6 nhirng thdéa thudn chung vé bdo hé
CSDL dwa trén nén tang cac quy dinh bao
ho CSDL bang quyén “Sui Generis” trong tién

1819 - Directive 96/9/EC of 11 March 1996 on the legal protection of databases;

“Article 9. Exceptions to the sui generis right

Member States may stipulate those lawful users of a database which is made available to the public in
whatever manner may, without the authorization of its maker, extract or re-utilize a substantial part of its

contents:

(a) in the case of extraction for private purposes of the contents of a non-electronic database;
(b) in the case of extraction for the purposes of illustration for teaching or scientific research, as long as the
source is indicated and to the extent justified by the non-commercial purpose to be achieved;
(c) in the case of extraction and/or re-utilization for the purposes of public security or an administrative or

judicial procedure.

11110 - Directive 96/9/EC of 11 March 1996 on the legal protection of databases;

21 Jonathan Band and Jonathan S. Gowdy (1997), Sui Generis Database Protection Has Its Time Come?,
D-Lib Magazine (6/1997). http://www.dlib.org/dlib/june97/06band.html#note3%2010 (truy cdp ngay

09/12/2021)
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trinh dam phan Hiép dinh d6i tic thwong
mai va dau tw xuyén Pai Tay Dwong (TTIP).

Trong khi d6, Viét Nam hién van chwa c6
co ché chinh sach bado hé phap ly phu hop
déi véi CSDL va chi méi bao hd tai nguyén
trén vé mat hinh thitc bang quyén tac gia
ddi véi “swru tap dir liéu” ma chwa quan tAm
t&i gia tri ndi dung bén trong cia CSDL din
téi cc quyén va loi ich thudc vé nhirng tac
gia, chu s& hitu cia CSDL thwdng xuyén bi
xdm pham dong thoi nhirng dir liéu quan
trong trong cac linh vyc kinh té - van héa -
xa hoi, cac dit liéu cd nhan bi thu thap, x
ly va str dung vao nhiéu muc dich mét cach
trai phép. Do d6, trong pham vi bai viét nay,
tac gia khuyén nghi B6 sung Quyén Sui
Generis vao hé théng phdp ludt sé hiru
tri tué ciia Viét Nam dé bdo ho cdc CSDL.
Cu thé 13, bén canh nhitng quy dinh vé
quyeén tac gia bao vé CSDL dwa theo Coéng
wéc Berne, Viét Nam nén b6 sung “Quyén
Sui Generis” song song v&i quyén tac gia
nham bao hd sw dau tw dang ké vao viéc
thu thap, xac minh hoac trinh bay noi dung
danh cho viéc tao ra cac CSDL. Nhirng dau
tw d6 bao gbm “bat ky khodn diu tw nao,
cho du 1a nguén lwc tai chinh, nhan lwc hoac
ky thuat”. Quyén Sui Generis hay Database
Right (Quyén co s& dir liéu) thudc vé nguoi
tao ra co s¢ div liéu, dwoc xac dinh la nguoi
(tw nhién hodc hop phap) chiu rui ro dau tuw.

Néu ap dung theo khuyén nghi nay, mot
CSDL sé duwoc bdo hd phap ly t6i da béi ba
16p: Thir nhdt, tong thé CSDL dwoc bao vé
voi tw cach la “swu tip dir liéu” boi quyén
tac gia; Thit hai, mot phan dit liéu, hodc toan
b6 dit liéu dwoc lwu trir trong CSDL néu la
mot doi twong dap ng da cac tiéu chi bao
ho theo quyén tac gia (d6 c6 thé 1a bai van,
bai tho, bai viét, tranh anh,...dwoc bao hod
nhuy mot tdc phdm nghé thuit, tic phidm
van hoc,...) sé dwoc bao ho dwédi quyén tac

gid; Thit ba, nhirng dau tw cin thiét dé tao ra
CSDL dwgc bao hé bdi “ Quyén Sui Generis”,
Chuyén déi s6 tao ra dir liéu nhw mét loai
d4t dai, canh tac bang cong nghé s sé tao
ra gia tri nhuwng cung véi dé ching ta phai
chu trong ban hanh co ché chinh sach, phap
lut hitu hiéu d&€ bao ho sé hivu tri tué déi
véi CSDL. /.
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